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Mr, Varren pcCarthy Zﬁ?gg
i 2

I ~ County Attorney
. “Maricopa County Cour house
N Phoenix, Arizona

Attention: Ir. Jones
Dear lr, HMcCarthy:

¥Wle have your oral reguest for our opinions on the
following questions:

1. ¥%hen an elector placez & cross
in the square at tire top of the
coluzin under the name of the party
designation and for whose candidates
he wishes to vote and then makes

his cross opposite the name of z
candidate for the same office in
another parcy column on the ballotb,
does this invalidate the eantire
ballot or should the election
officers disregard only the vote

for hoth candidates for that office?

2., nen an elector marks his cross
in a party column at the tov of the
ballot showing the names of the
candidates for the Kepublican Paruvy
and in which colwwrn the fepublican
Party has no nominee for soie

pa rvicular orrice, and the elcctor
places nis cross opposive the name
of a person wnose Name appears as

a candidate o1 tne Uemocratic farty
for tnat ofrice, should the vote

be counted for tine inuividual who
is indicatved ag the elector's

Falat i

cirolece for that particular offiice?
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To illustrate, the Hepublican
Party has no nowminee on tne
ballov ror utate Auditor, waile
tie Democratic rarvy nas u
candidate for the oitrice in its
colurn. IYi a person makes nis
cross in the square at the top
of the Hepublican Party column
andid then places a cross opposite
- tne name of the pemocratic
nominee ior that oft'ice, should
the vote be counted as =z vote
~ror the candicate wrnose name
appears in uthe Democratic coliumn?

Answering your rirst quesclion we direcv your attenuvion
to tne 1roilowing secuvions ol the L1209 Code: '

Sections 55=410 und b55~212 require boards of super-
visors to rurnish to the election oif'icers printec instruc-
Ttions, ©to pe placed in the voting booths, Sudbaivision 1
of' sald section 5E~-4410 is as tollows: '

"If you wish vo vote a suralgnt
ticket puv an 'x' in tne square
av tne vop of tne coluln under
tne name of the party ror whose
candicates you wWish TO vote.%

Subdivision 2 of sald Section 55-2.12 is as follows:

“ihe voter will then repair to
a booth provided for that
purpose, «nu there mark or
stamp nis bailot. Ii ne wishes
to vote a straignht vicket ne
may pliace a cross in tue square
at tne top of the colwwn under
tne numé or tne party and ror
wnose candaidave ne wisunes to
vote, otnerwise ne will mark
ris partot with an 'X! in the
square opposite the name of
eycn candidate wnose name is

bU=240
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princea on tne ballot r'or wiiom
he desires to vouc."

s

Section ob-57 is in part as rollovis:

"On receiving nis ballot the
voler shati 3 % 3% prepare his
ballot and vote in the manner
and substantial form as re-
guired in vuse _Lnubr'uCL;on TO

Az, aobd

voters, < % %
Section 55-809 reads in part as follows:

WIf the voter marks more names
than there are persons to be
electeu Lo an orrice, or if =
from tne pallot, iv is impossi-
bie to determine vure vouver's choice
tor an ori'ice, his ballot shall
not be counted Ior such office.
s (umpha51s supplicd)”

In Section 556-706 we rind thils language:

WIf on any ballot the names of

more persons are designated for

tne same oriice than are vo be

cuosen # ¥ % all the names

designatea for such orrice shall

be rejected.  (wmpnusis supplied)

The two sections last referred to do not provide that

the entire pballot be rejectea, bHut that tne vote.shall not
be -counved Ior tne olf'ice for wulch two candicates are voted.

Under tnese sections, vhen an eleccor piaces nis cross
at tine top or a party colwmi 1t nas the same eftect as ii ne
had made anls cross opposite the name of eacn candiaate ap-
pearing vwnereln, and if' tne elector piaces a cross opposite
the name of anotner candicate whose name appears in anocher
parvy coiuwmn, ne attewmpts to vote for two candicates tor tne
same oltice.,
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. .. .. Your first quesvion.
.cage of Hunt v, Vuﬂ)oo13

triie court said:

Page'FOur
November o, 1950

viag ‘betrore our Supreme Courv in the
1Y Ariz., 204, 109 Pac. &Jb, wnerein

"The "trial courtc did not. err in
ruling tioat ballots having a cross
in tne square at tne top oif the
Denocratvic party column and a

cross in tne square artver tne nuame
ol" appellee in tne Kepublican
column snoulghpot D¢ counted
eitner for contestant or contestee.
This metnou of marking a ballot is
in direct violation of the statute,
being a vote for two opposing
canclildatves i'or the sane ollice

The statute genalizes the voter for
tnus merking nis ballov by for-
bidding it_ to be couppggmfpyupgg
ofrice. Aafagrapns RebY and

2379 TCivil Coue 191s.

'As we have sald, the circle
mark belng of equal signirticance
with the cross mark Ou~OSLtG tne
name, the corclilary of tnat, and

tne equivalent statement tinat tne

voter hag distinctly expressed.-his
intent to vote for two men; is
tnat, so far as that part of the
ballot is involved, it becomes
impossioie to detvermine the '
elector's cnoice, and such a vote
or votes must-not-be-counted for
either candidate.!'! State Ix rel.
brooks v. Iransham, 19 Mont. 270,
48 P’dC o 1o

'A cross in tiie circle con-
clusively means a vote ior the
whole ticket printed below 1t,
and a mark in tne square betfore
a name on anotner ticket hag ho
effect other than to nullify the
vote for tne orficer thus douoly

voted for. '™ (Empnasis’ suoollea)
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‘

Therefore, it is our opinion that a ballot marked in
the manner indicated in your first question should not be
rejected in 1ts entirety, but should be counted as votes
for all candidates in the party column, except as to the
candidate for the office for which the elector has voted
for two candidates, and as to that office the vote should
not be counted for either candidate.

. ‘As to your second question, if the Republican Party
ticket had a complete 1list of candidates in its party column,
the answer to your first question would answer the second,
but, inasmuch as the Republican Party column does not have

a complete list of candidates for all the offices to be
filled, a different situation 1s presented,

In passing on the validity of a ballot the courts give
welght to the intention of the elector, and if it can be
determined from the ballot the elector's choice, the courts
willl give effect to such intent. This policy is declared in
Section 55-706 of the Code and in the Hunt v, Campbell case,

We are unable to find any express statutory provision
for guildance. In Hunt v. Campbell a somewhat similar situation
was considered by the court. 1In 1916 there appeared on the
ballot party columns for three parties, Democratic, Republican
and Prohibition., The columns for Democratic and Republican
parties had candidates for governor, the Prohibition party:
had no candidate for that office. 1In several instances the
electors marked a cross at the head of the column for the
Democratic and Prohibition columns. The court held that
inasmuch as there was no candidate 1isted for the Prohibition
party the vote for governor should be counted for the Democratic
candidate., In the opinion the court said:

- " % & » Likewise the ruling of the
court 1s approved where votes were
~eounted for contestant and contestee

respectively where ballots have a
cross in the square at the top of
the Prohibition column and a cross
in the square after either the name
of contestant or contestee where no
name as a candidate for Governor on
the Prohibition ticket was printed
upon the ballot, * * »"

»5o§2h3
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In the case of Spurrier v. McLenan, 115 Iowa, 461, 88

N.W. 1062, approved In tThe Hunt v, Campbell case, the .court
said: ,

"Upon the ballot sheet appeared
tickets of the Prohibition and
Socialist Labor parties. ©Neither

of these contained county tickets.
Several of these tickets were marked
in the circle, and a mark also
placed in the square opposite the
name of incumbent on the Republican
ticket. These ballots were counted
for the incumbent, and this action
of the canvassing board was sus- ,
tained by the district court. /

® £ X X X £ X

Such a cross cannot indicate a vote
for an office that is left blank
upon that ticket. If these tickets
had contained the name of a nomilnee
for the office of clerk of the
district court, and the voters,
after marking the circle, had put a
cross in the square preceding the
name of incumbent on the Republican

ticket,; they would have voted for
two candidates for an office to
which but one could be elected,
and for such officer thelr votes
could not be counted. But this
reason does not apply in such a
case as that now before us., The
crosses in the circles were not
votes for clerk of the district
court, because the name of no

. candidate for that place appeared
below them. The only votes for
such officer were those indicated
by the crosses in the square before
‘Ancumbent's name, and we think they
were rightly counted for him."
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In Parker v. Orr, 158 I11. 609, 41 N.E. 1002, 30 L.R.A.

227, also approved in the Hunt v. Campbell case, this language
18 used: . .

". % # % In these the voters made a
well-defined cross in the Democratic

or Republican circle at the head of

the ticket (four in each), but also
made a cross in another circle opposite
a party name on which there was no
candidate for superintendent of schools.
While such ballots could not be counted
for candidates upon both tickets, be-

. cause the voter in that case marked
more names than there were persons to
be elected to the office, that rule
cannot apply to these candidates,--
that is to say, where a voter made
a cross in the Republican circle and
did the same in the Independent
Republican circle, on which last-
named ticket there was no candidate for
superintendent of schools, he did not
mark more names than there were persons
to be elected to that office, but
expressed his choice for Miss White.
And so where a voter made a cross in the
Democratic circle but did the same in
the People's silver circle, on which -
there was no candidate for the office,
the Xote should have been counted for
Orr.

If a person votes a stralght Republican ticket, and there
i1s no candidate for State Auditor on that ticket, he has not
voted for a candidate for that office; he is entitled to vote
for some one for the office, and if he finds the name of a
candidate for the office in another party column he may 1indicate
his choice by placing his cross after the name of the candidate
for the office in another column, or he may write in the name
of a candidate in the Republican column and make his cross:
opposite the name. 1In elther event the result is the same, as
the votes are counted for the candidate for a particular office
and not as a representative of a party.
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‘Therefore 1t 18 our opinion if an elector places a cross

‘at the top of a party column and then places a cross opposite
~the name of a candidate for an office in another party column,

when there 1s no candidate for that particular office in the
column over which the elector placed his cross, that such

- vote should be counted as a vote for the candidate fo@ the
- office named in the other column.. '

Very truly yours,

FRED O. WILSON
Attorney General

EARL ANDERSON
Assistant Attorney General
EA:f



